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UNITED STATES COURT OF APPEALS 

 

FOR THE NINTH CIRCUIT 

 

AMERICARE MEDSERVICES, INC.,  

  

     Plaintiff-Appellant,  

  

   v.  

  

CITY OF ANAHEIM; et al.,  

  

     Defendants-Appellees. 

 

 

No. 17-55565  

  

D.C. No.  

8:16-cv-01703-JLS-AFM  

  

  

MEMORANDUM*  

 

Appeal from the United States District Court 

for the Central District of California 

Josephine L. Staton, District Judge, Presiding 

 

Argued and Submitted August 7, 2018 

Pasadena, California 

 

Before:  HAWKINS and CHRISTEN, Circuit Judges, and HOYT,** District Judge. 

 

 AmeriCare MedServices, Inc. appeals the dismissal of its antitrust and 

declaratory-relief claims.  We have jurisdiction under 28 U.S.C. § 1291.  Reviewing 

de novo, Close v. Sotheby’s, Inc., 894 F.3d 1061, 1068 n.5 (9th Cir. 2018) (citing 
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City of Los Angeles v. AECOM Servs., Inc., 854 F.3d 1149, 1153 (9th Cir. 2017)), 

we affirm.   

 Dismissal was appropriate because appellees are immune from antitrust 

liability.1  See Parker v. Brown, 317 U.S. 341, 350–51 (1943).  Municipalities enjoy 

state-action antitrust immunity when acting “pursuant to a ‘clearly articulated and 

affirmatively expressed’ state policy to displace competition.’”  FTC v. Phoebe 

Putney Health Sys., Inc., 568 U.S. 216, 226 (2013) (quoting Community Commc’ns 

Co. v. Boulder, 455 U.S. 40, 52 (1982)).  The city appellees did just that; California 

law specifically authorizes cities “to maintain control of the [emergency medical] 

services they operated or contracted for in June, 1980” and “make decisions as to 

the appropriate manner of providing those services.”2  County of San Bernardino v. 

                                           
1 We decline to adopt either an active-state-supervision requirement or a 

market-participant exception.  See Town of Hallie v. City of Eau Claire, 471 U.S. 

34, 47 (1985) (“[A]ctive state supervision is not a prerequisite to exemption from 

the antitrust laws where the actor is a municipality rather than a private party.”); 

Shell Oil Co. v. City of Santa Monica, 830 F.2d 1052, 1058 n.5 (9th Cir. 1987) 

(suggesting that a government entity is not a market participant when performing 

“integral operations in areas of traditional governmental functions” (quoting Reeves, 

Inc. v. Stake, 447 U.S. 429, 438 n.10 (1980))).   

  
2 Whether § 1797.201 properly applies to each city appellee is a question for 

California courts—not us.  See City of Columbia v. Omni Outdoor Advertising, Inc., 

499 U.S. 365, 372 (1991) (applying “a concept of authority broader than what is 

applied to determine the legality of the municipality’s action under state law”); Kern-

Tulare Water Dist. v. City of Bakersfield, 828 F.2d 514, 522 (9th Cir. 1987) (“Where 

ordinary errors or abuses in exercise of state law . . . serve[] to strip the city of state 

authorization, aggrieved parties should not forego customary state corrective 

processes . . . in favor of federal antitrust remedies.” (citations omitted)).  
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City of San Bernardino, 938 P.2d 876, 890 (Cal. 1997); see Cal. Health & Safety 

Code § 1797.201 (preserving the pre-1980 status quo by allowing cities to continue 

“providing [emergency medical] services” until reaching an agreement with the 

county).  Further, since many cities had entered into exclusive agreements prior to 

1980, an “anticompetitive effect was the ‘foreseeable result[.]’”3  Phoebe Putney, 

568 U.S. at 227 (quoting Eau Claire, 471 U.S. at 42).  And because the city appellees 

are immune from antitrust liability, CARE Ambulance Service, Inc. (“CARE”) is as 

well.  See Charley’s Taxi Radio Dispatch Corp. v. SIDA of Hawaii, Inc., 810 F.2d 

869, 878 (9th Cir. 1987) (immunizing “state action, not merely state actors”).  

 CARE is also immune under the Noerr–Pennington4 doctrine, which shields 

private actors “from antitrust liability for petitioning the government, even when the 

private actors’ motives are anticompetitive.”  Sanders v. Brown, 504 F.3d 903, 912 

(9th Cir. 2007).  CARE’s efforts to obtain or maintain exclusive contracts with the 

city appellees falls squarely within the scope of Noerr–Pennington.  See id. (“Noerr–

                                           
3 See also Cal. Health & Safety Code § 1797.6 (providing “for state action 

immunity under federal antitrust laws for activities undertaken by local 

governmental entities in carrying out their prescribed functions”); Mercy-Peninsula 

Ambulance, Inc. v. County of San Mateo, 791 F.2d 755, 758 (9th Cir. 1986) 

(concluding pre-Phoebe Putney that California’s Emergency Medical Services Act 

“has a foreseeably anti-competitive effect”).  

 
4 See United Mine Workers of Am. v. Pennington, 381 U.S. 657 (1965); E. 

R.R. Presidents Conf. v. Noerr Motor Freight, Inc., 365 U.S. 127 (1961).  
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Pennington immunity protects private actors when they . . . enter contracts with the 

government.” (citations omitted)).5   

 AFFIRMED. 

                                           
5 California Emergency Medical Services Authority’s (Doc. 53) and 

Emergency Medical Services Administrators Association of California’s (Doc. 54) 

motions to become amicus curiae are GRANTED.  CARE’s motion to take judicial 

notice (Doc. 77) is DENIED.  
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United States Court of Appeals for the Ninth Circuit 
 

Office of the Clerk 
95 Seventh Street 

San Francisco, CA 94103 

Information Regarding Judgment and Post-Judgment Proceedings 

Judgment 
• This Court has filed and entered the attached judgment in your case. 

Fed. R. App. P. 36. Please note the filed date on the attached 
decision because all of the dates described below run from that date, 
not from the date you receive this notice. 

 
Mandate (Fed. R. App. P. 41; 9th Cir. R. 41-1 & -2) 

• The mandate will issue 7 days after the expiration of the time for 
filing a petition for rehearing or 7 days from the denial of a petition 
for rehearing, unless the Court directs otherwise. To file a motion to 
stay the mandate, file it electronically via the appellate ECF system 
or, if you are a pro se litigant or an attorney with an exemption from 
using appellate ECF, file one original motion on paper. 

 
Petition for Panel Rehearing (Fed. R. App. P. 40; 9th Cir. R. 40-1) 
Petition for Rehearing En Banc (Fed. R. App. P. 35; 9th Cir. R. 35-1 to -3) 

 
(1) A. Purpose (Panel Rehearing): 

 • A party should seek panel rehearing only if one or more of the following 
grounds exist: 
► A material point of fact or law was overlooked in the decision; 
► A change in the law occurred after the case was submitted which 

appears to have been overlooked by the panel; or 
► An apparent conflict with another decision of the Court was not 

addressed in the opinion. 
• Do not file a petition for panel rehearing merely to reargue the case. 

 
B. Purpose (Rehearing En Banc) 
• A party should seek en banc rehearing only if one or more of the following 

grounds exist: 
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► Consideration by the full Court is necessary to secure or maintain 
uniformity of the Court’s decisions; or 

► The proceeding involves a question of exceptional importance; or 
► The opinion directly conflicts with an existing opinion by another 

court of appeals or the Supreme Court and substantially affects a 
rule of national application in which there is an overriding need for 
national uniformity. 

 
(2) Deadlines for Filing: 

• A petition for rehearing may be filed within 14 days after entry of 
judgment. Fed. R. App. P. 40(a)(1). 

• If the United States or an agency or officer thereof is a party in a civil case, 
the time for filing a petition for rehearing is 45 days after entry of judgment. 
Fed. R. App. P. 40(a)(1). 

• If the mandate has issued, the petition for rehearing should be 
accompanied by a motion to recall the mandate. 

• See Advisory Note to 9th Cir. R. 40-1 (petitions must be received on the 
due date). 

• An order to publish a previously unpublished memorandum disposition 
extends the time to file a petition for rehearing to 14 days after the date of 
the order of publication or, in all civil cases in which the United States or an 
agency or officer thereof is a party, 45 days after the date of the order of 
publication. 9th Cir. R. 40-2. 

 
(3) Statement of Counsel 

• A petition should contain an introduction stating that, in counsel’s 
judgment, one or more of the situations described in the “purpose” section 
above exist. The points to be raised must be stated clearly. 

 
(4) Form & Number of Copies (9th Cir. R. 40-1; Fed. R. App. P. 32(c)(2)) 

• The petition shall not exceed 15 pages unless it complies with the 
alternative length limitations of 4,200 words or 390 lines of text. 

• The petition must be accompanied by a copy of the panel’s decision being 
challenged. 

• An answer, when ordered by the Court, shall comply with the same length 
limitations as the petition. 

• If a pro se litigant elects to file a form brief pursuant to Circuit Rule 28-1, a 
petition for panel rehearing or for rehearing en banc need not comply with 
Fed. R. App. P. 32. 
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• The petition or answer must be accompanied by a Certificate of Compliance 
found at Form 11, available on our website at www.ca9.uscourts.gov under 
Forms. 

• You may file a petition electronically via the appellate ECF system. No paper copies are 
required unless the Court orders otherwise. If you are a pro se litigant or an attorney 
exempted from using the appellate ECF system, file one original petition on paper. No 
additional paper copies are required unless the Court orders otherwise. 

 
Bill of Costs (Fed. R. App. P. 39, 9th Cir. R. 39-1) 

• The Bill of Costs must be filed within 14 days after entry of judgment. 
• See Form 10 for additional information, available on our website at 

www.ca9.uscourts.gov under Forms. 
 
Attorneys Fees 

• Ninth Circuit Rule 39-1 describes the content and due dates for attorneys fees 
applications. 

• All relevant forms are available on our website at www.ca9.uscourts.gov under Forms 
or by telephoning (415) 355-7806. 

 
Petition for a Writ of Certiorari 

• Please refer to the Rules of the United States Supreme Court at 
www.supremecourt.gov 

 
Counsel Listing in Published Opinions 

• Please check counsel listing on the attached decision. 
• If there are any errors in a published opinion, please send a letter in writing 

within 10 days to: 
► Thomson Reuters; 610 Opperman Drive; PO Box 64526; Eagan, MN 55123 

(Attn: Jean Green, Senior Publications Coordinator); 
► and electronically file a copy of the letter via the appellate ECF system by using 

“File Correspondence to Court,” or if you are an attorney exempted from using 
the appellate ECF system, mail the Court one copy of the letter. 
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Form 10. Bill of Costs ................................................................................................................................(Rev. 12-1-09) 
 

United States Court of Appeals for the Ninth Circuit 
 

BILL OF COSTS 
 

This form is available as a fillable version at: 
http://cdn.ca9.uscourts.gov/datastore/uploads/forms/Form%2010%20-%20Bill%20of%20Costs.pdf. 

 

Note: If you wish to file a bill of costs, it MUST be submitted on this form and filed, with the clerk, with proof of 
service, within 14 days of the date of entry of judgment, and in accordance with 9th Circuit Rule 39-1. A 
late bill of costs must be accompanied by a motion showing good cause. Please refer to FRAP 39, 28 
U.S.C. § 1920, and 9th Circuit Rule 39-1 when preparing your bill of costs. 

 
 

v. 9th Cir. No. 
 
 

The Clerk is requested to tax the following costs against: 
 
 

 

 
 

Cost Taxable 
under FRAP 39, 

28 U.S.C. § 1920, 
9th Cir. R. 39-1 

 
REQUESTED 

(Each Column Must Be Completed) 

 
ALLOWED 

(To Be Completed by the Clerk) 

 No. of 
Docs. 

Pages per 
Doc. 

Cost per 
Page* 

TOTAL 
COST 

No. of 
Docs. 

Pages per 
Doc. 

Cost per 
Page* 

TOTAL 
COST 

Excerpt of Record 
   

$ 
 
$ 

   
$ 

 
$ 

Opening Brief    
$ 

 
$ 

   
$ 

 
$ 

Answering Brief    
$ 

 
$ 

   
$ 

 
$ 

Reply Brief    
$ 

 
$ 

   
$ 

 
$ 

Other**   $ $   $ $ 

TOTAL: $ TOTAL: $ 

 

* Costs per page: May not exceed .10 or actual cost, whichever is less. 9th Circuit Rule 39-1. 

** Other: Any other requests must be accompanied by a statement explaining why the item(s) should be taxed 
pursuant to 9th Circuit Rule 39-1. Additional items without such supporting statements will not be 
considered. 

 

Attorneys' fees cannot be requested on this form.  
Continue to next page 
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Form 10. Bill of Costs - Continued 
 
 
 

I, , swear under penalty of perjury that the services for which costs are taxed 
were actually and necessarily performed, and that the requested costs were actually expended as listed. 

 
 

Signature 

("s/" plus attorney's name if submitted electronically) 
 

Date 
 

Name of Counsel: 
 
 

Attorney for: 
 
 
 
 

 

 
(To Be Completed by the Clerk) 

 

Date Costs are taxed in the amount of $ 
 
 

Clerk of Court 
 

By: , Deputy Clerk 
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